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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 34 
 
The tentative ruling will become the Court's ruling unless by 4:00 p.m. of the court day 
preceding the hearing, counsel or self-represented parties call the department rendering the 
decision to request argument and to specify what issues are to be argued. Calling counsel or 
self-represented parties requesting argument must advise all other affected counsel and 
self-represented parties by no later than 4:00 p.m. of his or her decision to appear and of 
the issues to be argued. Failure to timely advise the Court and counsel or self-represented 
parties will preclude any party from arguing the matter. (Local Rule 3.43(2) revised effective 
1/1/15) Note: In order to minimize the risk of miscommunication, Dept. 34 prefers and 
encourages fax or email notification to the department of the request to argue and 
specification of issues to be argued – with a strong preference for email notification.  
Dept. 34’s Fax Number is: 925-957-5912.  Dept. 34’s email address is: 
dept34@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 
communication with the department except as expressly and specifically authorized by the 
court.  Any emails received in contravention of this order will be disregarded by the court 
and may subject the offending party to sanctions. 
 
Courtesy Copies at the Hearing and CourtCall Appearances 
If, in compliance with the Local Rules, argument is requested to contest a tentative ruling, 
parties are to appear personally in court and have ready to present to the court courtesy 
copies of any papers they intend to refer to during the hearing. Parties may appear via 
CourtCall on contested matters but on a “listen-only” basis unless otherwise specifically 
approved by the court in advance of the hearing. 

Submission of Orders After Hearing in Department 34 Cases 
The prevailing party must prepare an order after hearing in accordance with the 
requirements of CRC 3.1312. If the tentative ruling becomes the court’s ruling, a copy of the 
court’s tentative ruling must be attached to the proposed order when submitted to the 
court for issuance of the order. 

 
 1.  TIME:  9:00   CASE#: MSC08-01602 
CASE NAME: KILIAN  vs.  MACHAIAH 
HEARING ON MOTION TO STRIKE OR TAX PORTIONS OF PLAINTIFFS’ COST BILL 
FILED BY NEETU MACHAIAH, PRASHANTH MACHAIAH 
* TENTATIVE RULING: * 
 
The hearing is vacated; the court file does not contain a proof of service of this motion. 
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 2.  TIME:  9:00   CASE#: MSC09-00870 
CASE NAME: ALLIANT CREDIT UNION  vs.  NUSRATTY 
HEARING ON MOTION TO ENTER COURT JUDGMENT PURS. TO CCP 664.6 
FILED BY ALLIANT CREDIT UNION 
* TENTATIVE RULING: * 
 
Vacated based on withdrawal of motion filed on 6/29/2016. 
 
 
  
 3.  TIME:  9:00   CASE#: MSC13-00710 
CASE NAME: HARRIS  vs.  GUZMAN 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT & RE-OPEN 
DISCOVERY  /  FILED BY GEORGE J. HARRIS 
* TENTATIVE RULING: * 
 
The motion is granted.  If there are defenses to any of the claims based on the statute of 
limitations, they may be raised by demurrer or motion for summary adjudication of issues.  
The fact that the court is allowing a First Amended Complaint to be filed should not be 
interpreted as a ruling on any statute of limitations claim.  The FAC is ordered to be filed 
and served on or before July 8, 2016. 
 
 
  
 4.  TIME:  9:00   CASE#: MSC13-00710 
CASE NAME: HARRIS  vs.  GUZMAN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear.  CourtCall OK for CMC only. 
 
 
  
 5.  TIME:  9:00   CASE#: MSC14-00500 
CASE NAME: CALDERON  vs.  COOK 
HEARING ON MOTION OPPOSING GOOD FAITH SETTLEMENT 
FILED BY SUSAN ALKADRI 
* TENTATIVE RULING: * 
 
Vacated at request of moving party’s counsel.   
 
The court will approve the application for determination of good faith settlement – counsel 
to submit proposed order. 
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 6.  TIME:  9:00   CASE#: MSC14-01460 
CASE NAME: SHELL WESTERN STATES  vs.  LARRY WIGLEY 
HEARING ON MOTION TO CORRECT ARBITRATION AWARD 
FILED BY LARRY WIGLEY 
* TENTATIVE RULING: * 
 
 Defendant/Cross-Plaintiff Larry Wigley’s Petition to Correct the Final Arbitration 
Award is denied.  Plaintiff/Cross-Defendant Shell Western States Federal Credit Union’s 
Petition to Confirm the Final Arbitration Award is granted. 
   

“Any party to an arbitration in which an award has been made may petition the court 
to confirm, correct or vacate the award.”  (Code Civ. Proc. § 1285.)  The California Supreme 
Court has “limit[ed] judicial review of private arbitration awards to those cases in which 
there exists a statutory ground to vacate or correct the award.”  (Moncharsh v. Heily & 
Blase (1992) 3 Cal.4th 1, 28.) 

 
The court may correct an arbitration award if it determines that “[t]he arbitrators 

exceeded their powers but the award may be corrected without affecting the merits of the 
decision upon the controversy submitted….”  (Code Civ. Proc. § 1286.6, subd. (b).)  “It is 
well settled that arbitrators do not exceed their powers merely because they assign an 
erroneous reason for their decision.”  (Moncharsh, supra, 3 Cal.4th at p. 28.)  Instead, 
“[a]rbitrators may exceed their powers by issuing an award that violates a party's 
unwaivable statutory rights or that contravenes an explicit legislative expression of public 
policy.”  (Ling v. P.F. Chang's China Bistro, Inc. (2016) 245 Cal.App.4th 1242, 1252.)  
“Absent a clear expression of illegality or public policy undermining this strong presumption 
in favor of private arbitration, an arbitral award should ordinarily stand immune from judicial 
scrutiny.”  (Ibid.) 

 
This dispute is based upon the arbitrator’s interpretation of the attorney’s fees 

provision contained within the underlying deferred compensation agreement.  An arbitrator 
does not exceed their powers in determining attorney’s fees awards pursuant to their 
interpretation of such contractual fees clauses.  (Moshonov v. Walsh (2000) 22 Cal.4th 
771.)  “Interpretation of the contract underlying this dispute being within the matter 
submitted to arbitration, such an interpretation could amount, at most, to an error of law on 
a submitted issue, which we have held is not in excess of the arbitrator's powers within the 
meaning of sections 1286.2 and 1286.6.”  (Moshonov, supra, 22 Cal.4th at p. 779.) 

 
Defendant has failed to make the requisite showing that the arbitrator exceeded his 

powers in issuing the Final Arbitration Award, either by violating some unwaivable statutory 
right or by contravening an explicit legislative expression of public policy.  In absence of 
such showing, Defendant has failed to establish a legal basis for correction under Code of 
Civil Procedure section 1286.6.  Thus, Defendant’s petition to correct the award is denied. 

 
Accordingly, Plaintiff’s petition to confirm the Final Arbitration Award is granted.  

Judgment shall be entered in conformity with the award, pursuant to Code of Civil Procedure 
section 1287.4.                       (See also, Lines 10-12.)  
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 7.  TIME:  9:00   CASE#: MSC15-01159 
CASE NAME: CAROLE ANDERSON  vs.  SAFEWAY INC. 
HEARING ON MOTION LEAVE TO FILE CROSS-COMPLAINT 
FILED BY THE ELDER TRUST AGREEMENT 
* TENTATIVE RULING: * 
 
There appearing to be no opposition, the motion is granted.  Cross-Complaint to be filed 
and served by July 8, 2016. 
 
 
  
 8.  TIME:  9:00   CASE#: MSC15-01700 
CASE NAME: US-SINO INVESTMENT  vs.  IRANNEJAD 
HEARING ON MOTION TO TRANSFER ACTION TO PROPER VENUE 
FILED BY KEYVAN IRANNEJAD, THE CITY OF MILPITAS 
* TENTATIVE RULING: * 
 
 Defendants Keyvan Irannejad and the City of Milpitas’ motion to transfer venue of 
this action to Santa Clara County is granted.  CCP Section 393(b) provides that an action 
against a public officer for an act done by the officer in virtue of his or her office must be 
tried in the county where the cause of action, or some part of thereof, arose. 
 
 Plaintiffs do not disagree that Section 393(b) applies to actions against public officers 
for acts taken in their official capacity.  Irannejad is a public officer; he is the Chief Building 
Official for the City of Milpitas.  See Regents of University of California v. Superior Court 
(1970) 3 Cal.3d 529, 538.  In addition to being a public officer, Irannejad is being sued in 
his official capacity for his statements made to the press and authorities as Chief Building 
Official of the City of Milpitas.  (Cmplt, paragraph 11)  Hence, CCP Section 393(b) is the 
controlling venue statute, not the general venue statute, CCP Section 395(a). 
 
 The only dispute between the parties is where the action should be transferred.  
Defendants argue that the action should be transferred to the County of Santa Clara.  
Plaintiffs argue that the action should be transferred to the County of Alameda. 
 
 The court agrees with Defendants; Santa Clara County is the proper venue for this 
action.  This is a case of the continuing effect of allegedly tortious conduct by Defendants.  
Although in tort, the liability arises where the wrongful invasion of legal rights occurs, when 
there is further conduct or an event or an occurrence of any kind that takes place in the 
county in which the tort action is commenced and that ensues in the natural and ordinary 
course of events from a defendant’s conduct in the county in which the tort liability 
originally arose, the county in which the action is commenced is a proper county for the trial 
of the action.  See Ray Wong v. Earle C. Anthony, Inc. (1926) 199 Cal. 15, 17-20.  Here, 
that would be Santa Clara County.  The fatal accident occurred in Santa Clara County.  
Plaintiffs were prosecuted there, and one Plaintiff, Liu, was found guilty of involuntary 
manslaughter in Santa Clara County.  The alleged defamation, which is the gravamen of this 
lawsuit, occurred there when Irannejad made allegedly false statements about Plaintiffs to 
the San Jose Mercury News.  Plaintiffs were unquestionably injured in Santa Clara County 
where the allegedly defamatory statements were made and published.  The fact that 
Plaintiffs may also have suffered injuries in Alameda County, “brooding over the wrongs 
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done to them,” may have given Plaintiffs the right to file suit there in the first instance.  See 
Lucas v. Lucas Ranching Co. (1937) 18 Cal.App.2d 453, 456-457.  However, Plaintiffs 
elected Contra Costa County, and Defendants have requested a transfer to a proper court 
under CCP Section 393(b). 
 
 Defendants’ to prepare order after hearing and timely comply with all applicable 
deadlines and fee payments as they relate to transfers of venue. 
 

(See also, Line 20.) 
 
  
 9.  TIME:  9:00   CASE#: MSC15-01739 
CASE NAME: RSR DEVELOPMENT CO.  vs.  SALLY HUA 
HEARING ON MOTION TO DISQUALIFY SALLY & TUAN HUA'S COUNSEL 
FILED BY RAVI REDDY 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion to disqualify is denied, on two fully independent grounds.  
The parties’ reciprocal requests for sanctions are also denied.  The basis for these rulings 
is as follows. 
 
 A. The Merits. 
 
  1. Waiver. 
 
 Defendants have signed a valid written waiver of any potential conflict.  (Chang 
Opp. Dec., Exh. “A”.)  Plaintiff’s argument that the potential conflict is “unconsentable” 
lacks merit.  (See, Cal. Rules of Prof. Conduct, rule 3-310 [potential conflict may be waived 
by “the informed written consent of each client”].)  The Court notes that “unconsentable” 
does not appear to be recognized by dictionaries as a standard English word, and has not 
been used in any reported California appellate decision. 
 
  2. Standing. 
 
 As a second, fully independent ground for denying plaintiff’s motion, the Court finds 
that plaintiff lacks standing.  (See, Great Lakes Construction, Inc. v. Burman (2010) 186 
Cal.App.4th 1347.)  Plaintiff has failed to intelligibly identify any personal stake in the 
potential conflict of interest among the defendants.  (Id., at 1356-59.)  In making this 
finding, the Court has disregarded the pure legal conclusions set forth in plaintiff’s 
supporting declaration.  (Reddy Dec., ¶ 26 and ¶ 27.) 
 
 The Court notes that plaintiff cites the Clemens decision in support of his position 
that he does have standing.  (See, Clemens v. McNamee (S.D.Tex. May 6, 2008, No. 4:08-
CV-00471) 2008 U.S. Dist. LEXIS 36916.)  This citation is puzzling, because in the Clemens 
decision the District Court denied a motion to disqualify based on the moving party’s lack of 
standing.  (Id., at pp. *4-*19.) 
 
 Plaintiff also cites the Colyer decision in support of his motion.  (See, Colyer v. Smith 
(C.D.Cal. 1999) 50 F.Supp.2d 966.)  Again however, in the Colyer decision the District Court 
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denied a motion to disqualify based on the moving party’s lack of standing.  (Id., at 
968-973.) 
 
 B. Additional Matters 
 
  1. Rule Violations. 
 
 The Court notes that plaintiff has yet again filed an over-length memorandum of 
points and authorities, and that the exhibit to the memorandum is not properly tabbed.  
(See, Cal. Rules of Court, rule 3.1110, subd. (f), and rule 3.1113, subd. (d).) Plaintiff is 
again admonished and now forewarned that the Court will issue an OSC as to why 
substantial sanctions should not be imposed for future violations of applicable law and 
motion procedures, which sanctions may include, but may not necessarily be limited to, 
the striking of non-compliant filings. 
 
  2. Sanctions. 
 
 With regard to defendants’ request for sanctions, the Court acknowledges that 
plaintiff’s motion is arguably frivolous.  Plaintiff misrepresented to the Court that there has 
been no waiver of any potential conflict in the case at bar.  (Opening Memorandum, page 
13, lines 25-27 [“[w]hen, as here, there has been no such waiver, disqualification is all the 
more necessary”].)  And plaintiff’s legal argument is completely without merit, as evidenced 
in part by plaintiff’s citation to legal decisions that do not support his position on standing, 
and by plaintiff’s failure to meaningfully address and distinguish the Great Lakes decision, 
which is on point and dispositive.  However, defendants have not complied with the safe 
harbor provisions of the applicable sanctions statute, section 128.7 of the Code of Civil 
Procedure, and accordingly the Court has no authority to award sanctions against plaintiff. 
 
 

 
ADD-ONS 

 
10.  TIME:  9:01   CASE#: MSC14-01460 
CASE NAME: SHELL WESTERN STATES vs.  LARRY WIGLEY 
HEARING ON PETITION TO CONFIRM FINAL ARBITRATION AWARD 
FILED BY SHELL WESTERN STATES FEDERAL CREDIT UNION 
* TENTATIVE RULING: * 
 
 Plaintiff/Cross-Defendant Shell Western States Federal Credit Union’s Petition to 
Confirm the Final Arbitration Award is granted.  Judgment shall be entered in conformity 
with the award, pursuant to Code of Civil Procedure section 1287.4.  (See Line 6.) 
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 11.  TIME:  9:01   CASE#: MSC14-01460 
CASE NAME: SHELL WESTERN STATES  vs.  LARRY WIGLEY 
HEARING ON (JOINDER IN) PETITION TO CONFIRM FINAL ARB. AWARD 
FILED BY SHELL WESTERN STATES FEDERAL CREDIT UNION 
* TENTATIVE RULING: * 
 
 Plaintiff/Cross-Defendant Shell Western States Federal Credit Union’s Petition to 
Confirm the Final Arbitration Award is granted.  Judgment shall be entered in conformity 
with the award, pursuant to Code of Civil Procedure section 1287.4.  (See Line 6.) 
 
 
  
12.  TIME:  9:01   CASE#: MSC14-01460 
CASE NAME: SHELL WESTERN STATES  vs.  LARRY WIGLEY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear.  CourtCall OK for CMC only. 
 
 
  
13.  TIME:  9:02   CASE#: MSC15-01551 
CASE NAME: SMOOKLER  vs.  LONE TREE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of SMOOKLER 
FILED BY LONE TREE CONVALESCENT HOSPITAL, INC. 
* TENTATIVE RULING: * 
 
 
            Defendant Lone Tree Convalescent Hospital’s demurrer is sustained. 

 A demurrer tests the legal sufficiency of other pleadings.  It raises issues of law, not fact, 
regarding the form or content of the opposing party's pleading.  Donabedian v. Mercury Ins. 
Co. (2004) 116 CA4th 968, 994.  

 As to the 1st Cause of Action for Reckless Conduct, the demurrer is 
sustained without leave to amend. Plaintiffs failed to allege facts sufficient to state a 
cause of action.  First, reckless conduct is a not an independent cause of action.    
“[Recklessness] refers to a subjective state of culpability greater than simple negligence, 
which has been described as a ‘deliberate disregard’ of the ‘high degree of probability’ that 
an injury will occur [citations]. Recklessness, unlike negligence, involves more than 
‘inadvertence, incompetence, unskillfulness, or a failure to take precautions’ but rather rises 
to the level of a ‘conscious choice of a course of action … with knowledge of the serious 
danger to others involved in it.’ [Citation.]”  Worsham v. O'Connor Hospital, 226 Cal. App. 
4th 331, 337.   

 Secondly, Plaintiffs argued that the First Cause of Action is actually a claim for elder 
abuse.  Plaintiffs have not alleged facts sufficient to state a cause of action for elder abuse. 
A claim for Elder Abuse is intended to address conduct that is more than negligence or even 
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gross negligence.  It is intended to address “egregious conduct.”  Delaney v. Baker (1992) 
20 Cal.4th 23.    

 Elder abuse is a statutory cause of action and must be plead with specificity. “To 
recover the enhanced remedies available under the Elder Abuse Act from a health care 
provider, a plaintiff must prove more than simple or even gross negligence in the provider's 
care or custody of the elder. [Citations.]  The plaintiff must prove “by clear and convincing 
evidence” that “the defendant has been guilty of recklessness, oppression, fraud, or malice 
in the commission of” the neglect. (Welf. & Inst. Code, § 15657.)    Carter v. Prime 
Healthcare Paradise Valley LLC (2011) 198 Cal.App.4th 396, 405. 

 Here, Plaintiffs have not alleged conduct by Defendant Lone Tree Convalescent that 
rises to the level of a ‘conscious choice of a course of action … with knowledge of the serious 
danger to others involved in it.’ [Citation.]”  Worsham v. O'Connor Hospital, 226 Cal. App. 
4th 331, 337.  “In short, ‘[i]n order to obtain the Act's heightened remedies, a plaintiff must 
allege conduct essentially equivalent to conduct that would support recovery of punitive 
damages.’ ” (Citation) Carter v. Prime Healthcare Paradise Valley LLC (2011) 198 Cal. App. 
4th 396, 405. In order words, Plaintiffs must allege conduct that is egregious. Delaney v. 
Baker (1999) 20 Cal. 4th 23, 35.     

 As to what Plaintiffs actually alleged, it seems no more than professional negligence.  
Plaintiffs allege Defendants generally failed to: 1) follow, implement, and adhere to the 
advance directive, 2) monitor Smookler’s condition; 3) properly and accurately administer 
medication; 4) note and properly react to emergency condition, 5) maintain accurate 
records, 6) treat Smookler with respect and without abuse, and 7) properly execute a 
POLST.   

 Plaintiffs have been given an opportunity to cure defects.  Plaintiffs have not 
demonstrated that there is any reasonable possibility they can state a good cause of action. 
Goodman v. Kennedy (1976) 18 Cal.3d 335, 349.      

  As to the 2nd Cause of Action for Intentional Infliction of Emotional 
Distress, the demurrer is sustained without leave to amend. Plaintiffs failed to allege 
facts sufficient to state a cause of action. “The elements of a prima facie case for the tort of 
intentional infliction of emotional distress are: (1) extreme and outrageous conduct by the 
defendant with the intention of causing, or reckless disregard of the probability of causing, 
emotional distress; (2) the plaintiff's suffering severe or extreme emotional distress; and 
(3) actual and proximate causation of the emotional distress by the defendant's outrageous 
conduct.” Cervantez v. J. C. Penney Co. (1979) 24 Cal.3d 579, 593. 

 Plaintiffs failed to allege “extreme and outrageous” conduct on the part of Lone Tree 
Convalescent.  “Conduct to be outrageous must be so extreme as to exceed all bounds of 
that usually tolerated in a civilized community."  Ess v. Eskaton Properties (2002) 97 
Cal.App.4th 120, 130.   

 Moreover, “Emotional distress damages are within the definition of pain and suffering 
damages and do not survive the death of a decedent under the California survival statutes. 
Neal v. Farmers Ins. Exchange, 21 Cal. 3d 910, 920 n.3, 148 Cal. Rptr. 389, 582 P.2d 980 
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(1978).”  Ambruster v. Monument 3: Realty Fund VIII (N.D.Cal. 1997) 963 F.Supp. 862, 
864-865.    

 In the Opposition, Plaintiffs argued they have alleged violation of the Elder Abuse and 
Dependent Adult Civil Protection Act.  Plaintiffs have not pled a valid claim for elder abuse 
pursuant to Welf. & Inst. Code, § 15657.  (See discussion under 1st Cause of Action.)  
Statutory causes of action must be pleaded with particularity. Covenant Care, Inc. v. 
Superior Court (2004) 32 Cal.4th 771, 790. 

 Plaintiffs have not demonstrated there is any reasonable possibility that they can 
state a good cause of action. Goodman v. Kennedy (1976) 18 Cal.3d 335, 349. 

 

  
14.  TIME:  9:02   CASE#: MSC15-01551 
CASE NAME: SMOOKLER  vs.  LONE TREE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of SMOOKLER 
FILED BY ODYSSEY HEALTHCARE OPERATING A, LP 
* TENTATIVE RULING: * 
 
 
           Defendant Odyssey Healthcare Operating A, LP dba Gentiva Hospice’s 
demurrer to the First Amended Complaint is sustained.   
 
  A demurrer tests the legal sufficiency of other pleadings.   It raises issues of law, not 
fact, regarding the form or content of the opposing party's pleading.  Donabedian v. Mercury 
Ins. Co. (2004) 116 CA4th 968, 994. 
 
  As to the 1st Cause of Action for Reckless Conduct, the demurrer is 
sustained without leave to amend. Plaintiffs failed to allege facts sufficient to state a 
cause of action.  First, reckless conduct is a not an independent cause of action.    
“[Recklessness] refers to a subjective state of culpability greater than simple negligence, 
which has been described as a ‘deliberate disregard’ of the ‘high degree of probability’ that 
an injury will occur [citations]. Recklessness, unlike negligence, involves more than 
‘inadvertence, incompetence, unskillfulness, or a failure to take precautions’ but rather rises 
to the level of a ‘conscious choice of a course of action … with knowledge of the serious 
danger to others involved in it.’ [Citation.]”  Worsham v. O'Connor Hospital, 226 Cal. App. 
4th 331, 337.   
 
 Secondly, Plaintiffs argued that the First Cause of Action is actually a claim for elder 
abuse.  Plaintiffs have not alleged facts sufficient to state a cause of action for elder abuse. 
A claim for Elder Abuse is intended to address conduct that is more than negligence or even 
gross negligence.  It is intended to address “egregious conduct.”  Delaney v. Baker (1992) 
20 Cal.4th 23.    
 
 Elder abuse is a statutory cause of action and must be plead with specificity. “To 
recover the enhanced remedies available under the Elder Abuse Act from a health care 
provider, a plaintiff must prove more than simple or even gross negligence in the provider's 
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care or custody of the elder. [Citations.]  The plaintiff must prove “by clear and convincing 
evidence” that “the defendant has been guilty of recklessness, oppression, fraud, or malice 
in the commission of” the neglect. (Welf. & Inst. Code, § 15657.)    Carter v. Prime 
Healthcare Paradise Valley LLC (2011) 198 Cal.App.4th 396, 405. 
 
 Here, Plaintiffs have not alleged conduct by Defendant Odyssey that rises to the level 
of a ‘conscious choice of a course of action … with knowledge of the serious danger to others 
involved in it.’ [Citation.]”  Worsham v. O'Connor Hospital, 226 Cal. App. 4th 331, 337.  “In 
short, ‘[i]n order to obtain the Act's heightened remedies, a plaintiff must allege conduct 
essentially equivalent to conduct that would support recovery of punitive damages.’ ” 
(Citation) Carter v. Prime Healthcare Paradise Valley LLC (2011) 198 Cal. App. 4th 396, 
405. In order words, Plaintiffs must allege conduct that is egregious. Delaney v. Baker 
(1999) 20 Cal. 4th 23, 35.     
 
 As to what Plaintiffs actually alleged, it seems no more than professional negligence.  
Plaintiffs allege Defendants generally failed to: 1) follow, implement, and adhere to the 
advance directive, 2) monitor Smookler’s condition; 3) properly and accurately administer 
medication; 4) note and properly react to emergency condition, 5) maintain accurate 
records, 6) treat Smookler with respect and without abuse, and 7) properly execute a 
POLST.  
  
 Plaintiffs have been given an opportunity to cure defects.  Plaintiffs have not 
demonstrated that there is any reasonable possibility they can state a good cause of action. 
Goodman v. Kennedy (1976) 18 Cal.3d 335, 349.     
  
  As to the 2nd Cause of Action for Intentional Infliction of Emotional 
Distress, the demurrer is sustained without leave to amend. Plaintiffs failed to allege 
facts sufficient to state a cause of action. “The elements of a prima facie case for the tort of 
intentional infliction of emotional distress are: (1) extreme and outrageous conduct by the 
defendant with the intention of causing, or reckless disregard of the probability of causing, 
emotional distress; (2) the plaintiff's suffering severe or extreme emotional distress; and 
(3) actual and proximate causation of the emotional distress by the defendant's outrageous 
conduct.” Cervantez v. J. C. Penney Co. (1979) 24 Cal.3d 579, 593. 
 
 Plaintiffs failed to allege “extreme and outrageous” conduct on the part of Odyssey 
Healthcare.  “Conduct to be outrageous must be so extreme as to exceed all bounds of that 
usually tolerated in a civilized community."  Ess v. Eskaton Properties (2002) 97 Cal.App.4th 
120, 130.   
 
 Moreover, “Emotional distress damages are within the definition of pain and suffering 
damages and do not survive the death of a decedent under the California survival statutes. 
Neal v. Farmers Ins. Exchange, 21 Cal. 3d 910, 920 n.3, 148 Cal. Rptr. 389, 582 P.2d 980 
(1978).”  Ambruster v. Monument 3: Realty Fund VIII (N.D.Cal. 1997) 963 F.Supp. 862, 
864-865.   
  
 In the Opposition, Plaintiffs argued they have alleged violation of the Elder Abuse and 
Dependent Adult Civil Protection Act.  Plaintiffs have not pled a valid claim for elder abuse 
pursuant to Welf. & Inst. Code, § 15657.  (See discussion under 1st Cause of Action.)  
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Statutory causes of action must be pleaded with particularity. Covenant Care, Inc. v. 
Superior Court (2004) 32 Cal.4th 771, 790. 
   
 Plaintiffs have not demonstrated there is any reasonable possibility that they can 
state a good cause of action. Goodman v. Kennedy (1976) 18 Cal.3d 335, 349.      
 
 
 
15.  TIME:  9:02   CASE#: MSC15-01551 
CASE NAME: SMOOKLER  vs.  LONE TREE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of SMOOKLER 
FILED BY ERIC JAMES SMITH M.D. 
* TENTATIVE RULING: * 
 
          Defendant Eric James Smith, M.D.’s demurrer to the First Amended 
Complaint is granted in part and overruled.  A demurrer tests the legal sufficiency of 
other pleadings.  It raises issues of law, not fact, regarding the form or content of the 
opposing party's pleading.  Donabedian v. Mercury Ins. Co. (2004) 116 CA4th 968, 994.  
 
 As to the 1st Cause of Action for Reckless Conduct, the demurrer is 
sustained without leave to amend. Plaintiffs failed to allege facts sufficient to state a 
cause of action.  First, reckless conduct is a not an independent cause of action.    
“[Recklessness] refers to a subjective state of culpability greater than simple negligence, 
which has been described as a ‘deliberate disregard’ of the ‘high degree of probability’ that 
an injury will occur [citations]. Recklessness, unlike negligence, involves more than 
‘inadvertence, incompetence, unskillfulness, or a failure to take precautions’ but rather rises 
to the level of a ‘conscious choice of a course of action … with knowledge of the serious 
danger to others involved in it.’ [Citation.]”  Worsham v. O'Connor Hospital, 226 Cal. App. 
4th 331, 337.  
  
 Secondly, Plaintiffs argued that the First Cause of Action is actually a claim for elder 
abuse.  Plaintiffs have not alleged facts sufficient to state a cause of action for elder abuse. 
A claim for Elder Abuse is intended to address conduct that is more than negligence or even 
gross negligence.  It is intended to address “egregious conduct.”  Delaney v. Baker (1992) 
20 Cal.4th 23.    
 
 Elder abuse is a statutory cause of action and must be plead with specificity. “To 
recover the enhanced remedies available under the Elder Abuse Act from a health care 
provider, a plaintiff must prove more than simple or even gross negligence in the provider's 
care or custody of the elder. [Citations.]  The plaintiff must prove “by clear and convincing 
evidence” that “the defendant has been guilty of recklessness, oppression, fraud, or malice 
in the commission of” the neglect. (Welf. & Inst. Code, § 15657.)    Carter v. Prime 
Healthcare Paradise Valley LLC (2011) 198 Cal.App.4th 396, 405. 
 
 Here, Plaintiffs have not alleged conduct that rises to the level of a ‘conscious choice 
of a course of action … with knowledge of the serious danger to others involved in it.’ 
[Citation.]”  Worsham v. O'Connor Hospital, 226 Cal. App. 4th 331, 337.  “In short, ‘[i]n 
order to obtain the Act's heightened remedies, a plaintiff must allege conduct essentially 
equivalent to conduct that would support recovery of punitive damages.’ ” (Citation) Carter 
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v. Prime Healthcare Paradise Valley LLC (2011) 198 Cal. App. 4th 396, 405. In order words, 
Plaintiffs must allege conduct that is egregious. Delaney v. Baker (1999) 20 Cal. 4th 23, 35.   
   
 As to what Plaintiffs actually alleged, it seems no more than professional negligence.  
Plaintiffs allege Defendants generally failed to: 1) follow, implement, and adhere to the 
advance directive, 2) monitor Smookler’s condition; 3) properly and accurately administer 
medication; 4) note and properly react to emergency condition, 5) maintain accurate 
records, 6) treat Smookler with respect and without abuse, and 7) properly execute 
a POLST. 
 
 Plaintiffs failed to allege facts showing Dr. Smith acted to cause Edward Smookler 
harm or that Dr. Smith acted with deliberate indifference and conscious disregard for the 
health, safety and well-being of Edward Smookler.   
 
 Plaintiffs have been given an opportunity to cure defects.  Plaintiffs have not 
demonstrated that there is any reasonable possibility they can state a good cause of action. 
Goodman v. Kennedy (1976) 18 Cal.3d 335, 349.  
     
 As to the 2nd Cause of Action for Intentional Infliction of Emotional 
Distress, the demurrer is sustained without leave to amend. Plaintiffs failed to allege 
facts sufficient to state a cause of action. “The elements of a prima facie case for the tort of 
intentional infliction of emotional distress are: (1) extreme and outrageous conduct by the 
defendant with the intention of causing, or reckless disregard of the probability of causing, 
emotional distress; (2) the plaintiff's suffering severe or extreme emotional distress; and 
(3) actual and proximate causation of the emotional distress by the defendant's outrageous 
conduct.” Cervantez v. J. C. Penney Co. (1979) 24 Cal.3d 579, 593. 
 
 Plaintiffs failed to allege “extreme and outrageous” conduct on the part of Dr. Smith.  
“Conduct to be outrageous must be so extreme as to exceed all bounds of that usually 
tolerated in a civilized community."  Ess v. Eskaton Properties (2002) 97 Cal.App.4th 120, 
130.   
 
 Moreover, “Emotional distress damages are within the definition of pain and suffering 
damages and do not survive the death of a decedent under the California survival statutes. 
Neal v. Farmers Ins. Exchange, 21 Cal. 3d 910, 920 n.3, 148 Cal. Rptr. 389, 582 P.2d 980 
(1978).”  Ambruster v. Monument 3: Realty Fund VIII (N.D.Cal. 1997) 963 F.Supp. 862, 
864-865.   
  
 In the Opposition, Plaintiffs argued they have alleged violation of the Elder Abuse and 
Dependent Adult Civil Protection Act.  Plaintiffs have not pled a valid claim for elder abuse 
pursuant to Welf. & Inst. Code, § 15657.  (See discussion under 1st Cause of Action.)  
Statutory causes of action must be pleaded with particularity. Covenant Care, Inc. v. 
Superior Court (2004) 32 Cal.4th 771, 790.  
  
 Plaintiffs have not demonstrated there is any reasonable possibility that they can 
state a good cause of action. Goodman v. Kennedy (1976) 18 Cal.3d 335, 349.  
     
 As to the 3rd Cause of Action for Unfair Business Practice, Violation of 
Business and Professions Code §17200 et seq., the demurrer is overruled. 
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 California's Unfair Competition Law ("UCL"), Cal. Bus. & Prof. Code §§ 17200 et seq., 
prohibits "any unlawful, unfair, or fraudulent business act or practice." Cal-Tech Commc'ns, 
Inc. v. L.A. Cellular Tel. Co., 20 Cal. 4th 163, 180, 83 Cal. Rptr. 2d 548, 973 P.2d 527 
(1999).   The UCL “governs ‘anti-competitive business practices’ as well as injuries to 
consumers, and has as a major purpose ‘the preservation of fair business competition.  
[Citations.]’”  Cel-Tech Communications, Inc. v. Los Angeles Cellular Telephone Co. (1999) 
20 Cal.4th 163, 180. 
   
 Here, Plaintiffs alleged (under the 1st C/A in ¶29, which is incorporated into the 3rd 
C/A of action for Unfair Business Practice) that Defendants engaged in conduct that 
breached regulations and laws and their duties to Edward Smookler, in accordance with 
their plan to maintain patient care expenses at inadequate levels thereby increasing the 
profitability of Defendant’s business operations. Plaintiffs alleged facts sufficient to make a 
prima facie showing of unfair business practice.  Plaintiffs have alleged facts sufficient to 
survive a demurrer.  
 
 As to the 4th Cause of Action for Negligence, the demurrer is sustained is 
without leave to amend.  As to Dr. Smith, the Court sustained the demurrer to the 
original complaint without leave to amend.  (See Tentative Ruling of March 4, 2016).  
Despite the Court’s ruling, this cause of action in the First Amended Complaint was directed 
to all defendants.  Since the claim can is based on professional negligence, Plaintiffs were 
required to comply with CCP § 364. 
 
 Cal. Code of Civil Procedure §364 provides in part: “(a) No action based upon the 
health care provider's professional negligence may be commenced unless the defendant has 
been given at least 90 days' prior notice of the intention to commence the action.”  Plaintiffs 
failed to allege Defendant Smith was given 90 days’ notice before this action was filed. 
 
 Moreover, Plaintiffs failed to allege a cause of action for elder abuse against this 
defendant.  Plaintiffs previously argued that since the gravamen of the claim is elder abuse, 
there was no need to comply with CCP § 364.  However, Plaintiffs failed to allege facts 
sufficient to state a claim for elder abuse. 
 
 Plaintiffs have failed to allege facts sufficient to state a cause of action for Negligence 
in the FAC against Dr. Smith.   
 
 As to the 5th Cause of Action for Wrongful Death, the demurrer is sustained 
without leave to amend.  Plaintiffs failed to allege facts sufficient to state a cause of 
action.    
 
 “The elements of the cause of action for wrongful death are the tort (negligence or 
other wrongful act), the resulting death, and the damages, consisting of the pecuniary loss 
suffered by the heirs.  Quiroz v. Seventh Ave. Center (2006) 140 Cal.App.4th 1256, 1263. 
  
     As to Dr. Smith, the Court sustained the demurrer to the original complaint 
without leave to amend.  (See Tentative Ruling of March 4, 2016).  Despite the Court’s 
ruling, this cause of action in the First Amended Complaint was directed to all defendants.  
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Plaintiffs have not alleged Dr. Smith’s conduct fell below the standard of care or contributed 
to Edward’s death. 
 
Defendant’s Request for Judicial Notice 
 Dr. Smith requests the court to take judicial notice of the Order After Hearing on 
Defendant Eric James Smith, M.D.’s Demurrer to Complaint and Motion to Strike  
Damages entered on March 11, 2016.  Request is granted. 
 
 
  
16.  TIME:  9:02   CASE#: MSC15-01551 
CASE NAME: SMOOKLER  vs.  LONE TREE 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY LONE TREE CONVALESCENT HOSPITAL, INC. 
* TENTATIVE RULING: * 
 
 Defendant Lone Tree Convalescent’s Motion to Strike is granted in part and 
denied in part.  Defendant moves to strike the following: 

1. Page 9, ¶29, Lines 21-22 (punitive damages under 1st C/A) 
2. Page 9-10, ¶¶30-31 (entire cause of action for Intentional Infliction of Emotional 

Distress) 
3. Page 7, ¶24 (in its entirety) 
4. Page 10, Lines 19-20, ¶3 (attorney fees under CCP §1021.5 and W & I §15657.5) 
5. Page 12, Lines 5-6 (punitive damages under Civil Code §3345) 
6. Page 12, Line 7 (attorney fees under W & I §15657) 
7. Page 12, Line 9-10 (for damages equal to the profit…) 
8. Page 12, Line 11 (restitution) 
9. Page 12, Line 12-13 (punitive damages under Civil Code §3345) 
10. Page 12, Line 14 (attorney Fees under CCP §1021.5 and W & I §15657.5) 

 
 As to punitive damages, the motion is granted.  Plaintiffs have not alleged facts 
showing oppression, fraud or malice.  Civil Code §3294.  Nor have Plaintiffs alleged facts 
sufficient to state a cause of action for elder abuse. 

 As to striking the allegations of the 2nd Cause of Action for Intentional Infliction of 
Emotional Distress, the motion is moot in light of the ruling sustaining the demurrer 
without leave to amend. 

 As to ¶24 of the FAC, the motion is granted.  Plaintiffs assert arguments, not facts.    

 As to the prayer for attorney’s fees under CCP §1021.5 and W & I §15657.5, the 
motion is granted.  Plaintiffs have not alleged elder abuse, so they have not alleged facts 
entitling them to attorney’s fees under W& I §15657.5.  As to recovery of attorney’s fees 
under CCP §1021.5, Plaintiffs have not alleged facts showing the action was brought to 
enforce an important right affecting the public interest or that there is a significant public 
benefit.      

 As to trebling damages under CCP §3345, the motion is granted. Plaintiffs have not 
alleged elder abuse and the damages are not available in a UCL claim.  The usual UCL 
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remedies are injunction and restitution.  These remedies are not punitive in nature.  
“Trebled recovery may be awarded under Civil Code section 3345, subdivision (b) only if the 
statute under which recovery is sought permits a remedy that is in the nature of a penalty.”  
Clark v. Superior Court (2010) 50 Cal.4th 605, 614-615.    

 As to striking prayer for restitution, the motion is denied. Restitution is an available 
remedy for violation of the UCL. 

 
  
17.  TIME:  9:02   CASE#: MSC15-01551 
CASE NAME: SMOOKLER  vs.  LONE TREE 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY ODYSSEY HEALTHCARE OPERATING A, LP 
* TENTATIVE RULING: * 
 
            Defendant Odyssey Healthcare’s Motion to Strike is granted.  Defendant’s motion 
to strike the request for punitive damages (Page 9, lines 21-22; Page 12, lines 5-6; and 
Page 12, lines 12-13) and the request for attorney’s fees (Page 10, lines 19-20; Page 12, 
line 7; Page 12, line 14) is granted.   
 
 As to punitive damages, Plaintiffs failed to allege facts to support the imposition of 
punitive damages.  Plaintiffs failed to allege facts sufficient to state a cause of action for 
elder abuse.  Nor have Plaintiffs alleged facts showing Defendant’s conduct was oppressive, 
malicious, or fraudulent. Additionally, Plaintiffs failed to comply with CCP §425.13 before 
filing the claim for punitive damages.   
 
 As to the request for attorney’s fees, Plaintiffs have failed to allege facts to support 
recovery of attorney’s fees under CCP §1021.5.  Plaintiffs have not allege a significant public 
benefit to qualify for recovery of attorney’s fees under the Private Attorney General Act. 
 
 
  
18.  TIME:  9:02   CASE#: MSC15-01551 
CASE NAME: SMOOKLER  vs.  LONE TREE 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES, RESTITUTION 
FILED BY ERIC JAMES SMITH M.D. 
* TENTATIVE RULING: * 
 
          Defendant Eric James Smith’s motion to strike, pursuant to Cal. Code of Civil 
Procedure §§435 and 436, is granted in part and denied in part. 
 
 As to the motion to strike the prayer and allegations of punitive damages, the motion 
is granted.  “When the plaintiff alleges an intentional wrong, a prayer for exemplary damage 
may be supported by pleading that the wrong was committed willfully or with a design to 
injure.” G. D. Searle & Co. v. Superior Court (1975) 49 Cal.App.3d 22, 29. Plaintiff failed to 
allege conduct by Dr. Smith that was designed to injure Edward Smookler.  The FAC 
contains no specific factual allegations that Dr. Eric James Smith acted maliciously, 
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oppressively, or fraudulently. Civil Code §3294.  The FAC is devoid of factual allegations that 
Dr. Smith did anything to subject himself to punitive damages.   
 
 As to the enhanced remedies, pursuant to the Elder Abuse and Dependent Adult Civil 
Protection Act, the motion is granted.  Plaintiffs failed to allege facts sufficient to state a 
cause of action for elder abuse.  
 
    Motion to strike the entire First Cause of Action is moot in light of the ruling 
sustaining the demurrer to this cause of action without leave to amend. 
 
 As to the motion to strike the prayer for restitution and injunctive relief, the motion 
is denied. Defendant’s demurrer to the claim for violation of Business & Professions Code 
§17200 et seq. is overruled.  Plaintiffs have stated a viable claim to support these remedies. 
Clark v. Superior Court (2010) 50 Cal.4th 605. 
 
  As to the motion to strike the prayer for treble damages pursuant to Civil Code 
§3345, the motion is granted.  “Trebled recovery may be awarded under Civil Code section 
3345, subdivision (b) only if the statute under which recovery is sought permits a remedy 
that is in the nature of a penalty.”  Clark v. Superior Court (2010) 50 Cal.4th 605, 614-615.  
The only surviving cause of action against Dr. Smith is for violation of violation of Business 
and Professions Code §17200 et seq.  Damages for violation of Business and Professions 
Code §17200 are restorative in nature, not punitive. Plaintiffs have not alleged a cause of 
action for elder abuse and treble damages are not available for violation of Business & 
Professions Code §17200 et seq.  
 
 
 
19.  TIME:  9:02  CASE#: MSC15-01551 
CASE NAME: SMOOKLER  vs.  LONE TREE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear.  CourtCall OK for CMC only. 
 
 
 
20.  TIME:  9:03  CASE#: MSC15-01700 
CASE NAME: US-SINO INVESTMENT vs. IRANNEJA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear.  CourtCall OK for CMC only. 
 
 
 
 

 


